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poration,
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Brief for the Los Angeles Trust Company, Trustee,

Respondent.

To the Honorable, the Judges of said Court:

The Ocean Park Bank, a corporation, filed a petition

for revision under section 24 B of the Bankruptcy Act,

of an order of the District Court of the United States

for the Southern District of Cahfornia, Southern Di-

vision. The Southern Cahfornia Supply Company, the

other party interested in this action, as shown by the

record, did not file any petition for revision in this mat-

ter. The statement of the case contained in the brief

of petitioner, pages 4 to 10, is a fair statement of the
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case, except that petitioner has set forth some matters

therein which are not included in the findings of the court

and are not contained in the record before this court,

and which respondent does not admit are true, as fol-

lows, to-wit:

Said petitioner states, on page 6 of his brief:

"This being a candy manufacturing as well as a candy

selling place of business."

The only finding of fact in relation thereto is that the

place was a store [see Tr. p. 24]. There is no finding

that at the time the receiver was appointed both chattel

mortgages were of record. The findings of fact and

conclusions of law of the referee deal with one mort-

gage. While the findings of fact recite that there was

a prior mortgage upon said property in favor of the

petitioner, it is found that the first mortgage upon the

real property was released, and it will be presumed that

it was released upon all the property, for the reason

that both mortgages were for the same indebtedness, and

if the first mortgage had not been released, there would

have been no consideration for the second mortgage,

and inasmuch as the conclusion of law of the referee

No. 2 [Tr. p. 26] relates exclusively to one mortgage,

and that mortgage is identified by certain description as

the second chattel mortgage, it will be presumed that

the referee was only called upon to consider the second

mortgage and that no claim was made against the trus-

tee by the petitioner, based upon said first mortgage.

And for this reason, the referee did not make any find-

ing in relation to said first mortgage.
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I.

The Los Angeles Trust Company, trustee, respondent

herein, at the request of the Southern CaHfornia Sup-

ply Company, has appended to this brief an argu-

ment by the Southern California Supply Company cov-

ering the first specification of error contained in the brief

of petitioner, page ii.

II.

The second specification of error is as follows

:

"The court erred in holding that the Ocean Park Bank
" had no lien on the property as against the creditors of

" said bankrupt, or against the trustee, and that said

" property was not mortgageable under the laws of the

" state of California, and against said creditors and

" trustee," and this is discussed by the petitioner under

three headings.

First. It is claimed that the articles mortgaged may

properly fall within the classes mentioned as mortgage-

able in the code. The goods mortgaged consist of "All

" the fixtures, appliances, tools, machinery and furni-

" ture now located in the store occupied by said mort-

" gagors at No. i6i Pier avenue. Ocean Park, in the

" city of Santa Monica, county of Los Angeles, state of

" California, a part of said mortgaged goods and chat-

" tels being described as follows : i soda fountain," etc.

[Tr. fol. 24].

If the court is to consider the first mortgage, the only

description of the property mortgaged therein as con-

tained in the record is as follows : "All the fixtures, ap-

" pliances, tools and machinery (except one piano and



"one desk) now situated in the store occupied by said

" Clarence Grainier at No. i6i Pier avenue, Ocean
" Park, in the city of Santa Monica, county of Los

"Angeles, state of California" [Tr. p. 22].

There is nothing- in the description or in the findings

of fact to indicate in any way that the store is a place

where candy was made, or where the rnortgagors lived.

The goods and chattels are all described as fixtures,

appliances, tools, machinery and furniture. The fact

that some of the goods in this store might have been

used as household goods if they were contained in a

residence does not make them mortgageable when used

as incidental to a business in a store where ice cream

and candy were sold. There would necessarily be some

chairs and tables and a stove, in such a store. Subdivis-

ion 13 of section 2955 C. C. has no application to this

case, as there is no machinery mentioned in the mortgage

which would be machinery used in the manufacture of

any of the products mentioned in said subdivision, nor

are any of the products themselves mentioned in the

goods mortgaged.

"These provisions are plain, simple, and most im-

perative in their terms. The privilege of holding a lien

upon certain kinds of personal property, in the posses-

sion of the mortgagor, is accorded to the mortgagee,

m certain cases, upon the performance of certain con-

ditions. These conditions are few, and easily perform-

ed, and there need be no difficulty, with ordinary care,

in fully complying with them. But they are made

essential to the validity of the mortgage. The courts

have no riglif, no poiver, to extend the statute by con-
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" struction, so as to include property not mentioned in it,

" or to dispense with any of the conditions the legisla-

" ture has seen fit to impose. If we should once begin

" and attempt to reheve parties in cases of hardship, the

" law would be in danger of being frittered away, and

" its benefits entirely lost to the community. The pres-

" ent case is perhaps one of hardship upon the plain-

" tifT, but it is a consequence of his own oversight and

" neglect. Statutes of a similar character in other states

"have been so construed as to hold the parties to a

" strict performance of the conditions on which the val-

" idity of the mortgage depends."

Gassner v. Patterson, 2^, Cal. R., 301-302.

The fair interpretation of Sec. 2955 of the Civil Code

does not warrant the extension of the term "furniture"

to the fixtures, appliances, tools and machinery, etc.,

used in the business of conducting a store for the sale of

ice cream and candy, and does not mean those things

which are used in and about the business as necessary to

cany on such business. The courts have no right or

power to extend the statute by construction so as to in-

clude property not mentioned in it.

The words in subdivision 8 of Sec. 2955, to-wit, "up-

" holstery, furniture and household goods," must be

construed together, and are intended to cover the up-

holstery, furniture and household goods which are used

for household purposes. Each subdivision of this sec-

tion relates to some particular character of property

and each subdivision must be construed as a whole.

"In addition to the fact that the presumption is against

" the right to mortgage personal property, and permis-
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" sion so to do must be clearly found in the statute. It

" must be admitted," etc.

Alferitz v. Borgwardt, 126 Cal. 201-205.

It has been held that "a chattel mortgage executed

" in good faith upon the printing presses and material

" is no longer void in toto as against the creditor of an

" insolvent mortgagor because of embracing personal

" property not subject to chattel mortgage, but if not

" intended to defraud creditors, is void only as to the

" property not subject to mortgage and of which there

" is no delivery and actual and continued- change of

" possession."

Syl. in the Matter of F. L. Fisher, 94 Cal. Rep. 523.

"The fact that some of the personal property included

" in the mortgage is not mortgageable under Sec. 2955
" of the Civil Code, does not render the mortgage void

" as to the other property covered by it."

Syl. San Francisco Brewers v. Schuartz, 104 Cal.

420.

Upon the same principle, if any of the property cov-

ered by the mortgage herein is subject to mortgage

without delivery and actual and continued change of pos-

session, then the mortgage would only be valid as to that

particular property. Where the property which could be

mortgaged constitutes only a very small portion of the

property mortgaged, the case will not be reversed in

order to enforce the mortgage as against such property.

It appears also that all of said property was sold en

masse and the price for which any of said property was

sold cannot, therefore, be determined [Tr. page 15].
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And it does not appear that there was any demand made

by the Ocean Park Bank that any of the mortgaged

property be sold separately. Under the ruling in

the case of In re Klapholz, 113 Fed. R. 1002, said Ocean

Park Bank would not be entitled to priority of payment

for any of said property out of the funds in the hands

of the said trustee.

Second. The counsel for the Ocean Park Bank recites

many cases in an effort to show that the legislature

would have no constitutional right to prohibit an owner

from mortgaging any kind of personal property. These

cases and this question have no application to the present

suit. The respondent does not contend that the mort-

gage is void as between the parties, but contends that

the mortgage is void as against the trustee in bank-

ruptcy, who represent the bankrupt and the creditors of

the bankrupt. Section 2973 C. C. provides that mort-

gages on personal property not mentioned in section

2925 are, nevertheless, valid between the parties, their

heirs and legatees and personal representatives and per-

sons who before parting with the value had actual notice

thereof. It is not contended here that any of the cred-

itor:b or the trustee in bankruptcy had any actual notice

of the mortgage at the time that the indebtedness with

bankrupt was incurred.

The question is whether the trustee in bankruptcy

representing the creditors is entitled to avoid the mort-

gage. The decisions of the state of California cited by

counsel for petitioner and other decisions have held

that section 2955 C. C. does not prevent parties

from making a mortgage upon any personal
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property which will be good as between themselves,

where the rights of no third parties are involved, and

have held that if such were the intention of the legisla-

ture, that section would be unconstitutional. There

can be no doubt about the section being constitutional, as

construed by the Supreme Court of California, and this

court will adopt the construction placed on the statute

by the courts of California.

McLeod V. Barlvam, 131 Cal. 605.

Counsel for petitioner concedes the constitutional

right of the legislature to prescribe the terms and con-

ditions upon which personal property may be mortgaged.

The legislature of the state of California has provided

in sections 2955, 2956, 2957 and 2973 of the Civil Code

that certain personal property may be mortgaged and

what it is necessary to do in order to make such a mort-

gage valid as against the creditors of the mortgagor, and

have added a limitation to section 2955, provided that no

other personal property may be mortgaged. If the words

"and none other" be eliminated, the question of the

constitutionality of the statute cannot be raised, and the

California court has so construed this section.

The legislature of the state of California has gone

further and in section 3440 of the Civil Code it is pro-

vided as follows:

"Every transfer of personal property other than a

" thing in astion, or a ship or cargo at sea or in a foreign

"
p''.-rt, and every lien thereon other than a mortgage

" ivhen alloived by laiv and a contract of bottomry or

" respondentia, is conclusively presumed, if made by a

" person having at the time the possession or control of
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" the property, and not accompanied by an immediate

" delivery and followed by an actual and continued

" change of possession of the thing transferred, to be

" fraudulent, and therefore void, against those who are

" hib creditors, while he remains in possession, and the

" successors in interest of such creditors, and against any

" person on whom his estate devolves in trust for the

" benefit of others and themselves, and against pur-

" chasers or incumbrancers in good faith subject to the

" transfer."

This is the statute which regulates mortgages made

upon property not enumerated in section 2955 C. C. If

there had been an immediate delivery and an actual and

continued change of possession of the property herein

mortgaged, and it was then claimed that the mortgage

was void because the property was not enumerated in

section 2955, the Ocean Park Bank, under those cir-

cumstances, would be in a position to raise the question

of constitutionality of Sec. 2955. But in this case that

question is not properly before the court.

The provisions contained in Sec. 3440 of the Civil

Code requiring an immediate delivery and actual and

continued change of possession, in case of a mortgage

of personal property not enumerated in section 2955,

is in the nature of a regulation similar to the regulations

providing for a recording, etc., of mortgages of property

which is enumerated in section 2955, and the legislature

has as much right to make the one form of regulation as

it has the other.

It has been held that the requirements for recording

mortgages, etc., do not apply to the "common law" mort-
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gages, created on property not enumerated in section

2955 of the Civil Code:

''Sections 2955 to 2972 apply only to mortgages of

" the kind of personal property therein enumerated and
" of which, as therein expressly provided, constructive

" notice may be given by recordation. A mortgage of

" any other kind of personal property is simply the lien

" mentioned in section 3440 and comes within same cat-

" egory as the fraudulent sale or transfer of personal

" property declared in that section to be void."

Bank of Ukiah v. Gibson, 109 Cal. Rep., page 201,

dissenting opinion of Justice McFarland.

Counsel for Ocean Park Bank in his brief, page 24,

says

:

'It seems absurd that one may sell his personal prop-

" erty but he may not impose a lien upon it by way of a

" mortgage."

This proposition is not sound for the reason that sec-

tion 3440 C. C. imposes the same regulation upon the

sale of personal property that it does upon mortgages,

created on property not enumerated in section 2955 C. C.

"It has been repeatedly held that the sale of personal

'' property not accompanied by an immediate delivery and
" an actual and continued change of possession is fraud-

" uient and void as to any creditor who was such during

" any of the time the property remained in the seller's

'' possession, and that such property may be seized by
" the creditor in the hands of the buyer in the same
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" manner as though there had been no attempted transfer

"by the debtor."

Watson V. Rogers, 52 Cal. 401

;

Edwards v. Sonoma Valley Bank, 59 Cal. 148.

This construction of the section is equally applicable

to chattel mortgages other than those authorized by

statute, etc.

Rohrbough v. Johnson, 107 Cal. 144-149.

Third. The petitioner claims "that the creditors who

are all general creditors and have not reduced their

claims to judgment or obtained any special lien by

execution or attachment or otherwise, in this case, had

notice of these mortgages by reason of their having

been in due form acknowledged, accompanied by affi-

davit and recorded, and the trustee stands in the shoes

of the bankrupt in such a case and is bound by prior

lien of the mortgage; it being conceded that the said

mortgages were given in good faith for money loaned

and without any actual fraud or intent to prefer peti-

tioner."

Respondent contends that a mortgage upon personal

property not enumerated in section 2955 is governed by

section 3440 of the C. C. This section provides in part

as follows

:

"Every transfer of personal property other than a

" thing in action, or a ship or cargo at sea, or in a for-

" eign port, and every lien thereon other than a mortgage

" when alloived by law and a contract of bottomry or

" respondentia, is conclusively presumed, if made by a

" person having at the time the possession or control
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" of the property, and not accompanied by an imme-
" diate delivery and followed by an actual and con-

" tinned change of possession of the thing transferred,

" to be fraudulent, and therefore void, against those

" who are his creditors, while he remains in possession,

" and the successors in interest of such creditors, and
" against any person on whom his estate devolves in trust

" for the benefit of others and themselves, and against

" purchasers or incumbrancers in good faith subject to

" the transfer."

The language of this section, defining the persons as

to whom such a mortgage is void, is very broad and is

different from the language used in section 2957, which

is as follows

:

"A mortgage of personal property is void as against

" creditors of the mortgagor and subsequent purchasers

" and incumbrancers of the property in good faith and

" for value, unless," etc.

This section relates to mortgages on property which

is enumerated in section 2955 C. C.

It has been held that mortgages provided for in sec-

tion 3440 are "common law" mortgages; that they do

not acquire any validity by virtue of recordation nor

the accompanying affidavit, and that such recordation

is not notice in the same manner that it is if the prop-

erty is enumerated in section 2955.

Rohrbough v. Johnson, 107 Cal. 144-147.

By section 3440 the above mortgages are declared to

be fraudulent and void unless there was an immediate

i
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delivery, followed by an actual and continued change of

possession of the property mortgaged. In this case it is

admitted that there was no change of possession of the

property mortgaged; that it remained in the possession

of the mortgagor until taken possession of by the re-

ceiver in bankruptcy, and the mortgagee attempted to

take possession of the property after the receiver had

secured possession of the same. (See petitioner's brief,

page 7.) Under Sec. 3440 C. C, the trustee in bank-

ruptcy has the same rights in such cases as he would have

where property was transferred with the intent to hin-

der, delay or defraud the creditors. There is a line of

decisions holding that where there is no fraud and the

mortgage is declared by the laws of a state to be void as

against creditors of the mortgagor in case of the non-

compliance with the state statutes, that the trustee in

bankruptcy only takes the same rights as against the

mortgagee that the bankrupt himself possessed, but

where a mortgage upon property is declared by the law

of the state under certain conditions to be fraudulent

and void against those who are the mortgagor's credit-

ors while he remains in possession and the successors

in interest of such creditors and against any person

on whom his estate devolves in trust for the benefit of

others than himself, then a different rule will apply.

The case of Lemon v. Wolf, 121 Cal. 275,

holds that the failure of compliance with section 2957

is available only to the creditors of a mortgagor who

have acquired a lien on the mortgaged property by force

of some legal proceeding, or who are armed with some

process authorizing the seizure of the property. This
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decision does not attempt to define the kind of creditor

who can attack the vaHdity of a mortgage given on prop-

erty not enumerated in section 2955. Such mortgages

are declared by section 3440 to be fraudulent and void

under certain conditions. And the above case has been

overruled in effect by the later case of Ruggles v. Can-

nedy, 127 Cal. 290.

"McFarland, J., dissenting. I dissent. The mort-

" gage of the sheep was fraudulent and void except as

" between the parties thereto under section 3440 of the

*' Civil Code, because it 'was not accompanied by an

" immediate delivery, and followed by an actual and con-

" tinued change of possession.' Sections 2955 to 2972
" apply only to mortgages of the kinds of personal prop-

" erty therein enumerated, and of which, as therein ex-

" pressly provided, constructive notice may be given by
'* recordation. A mortgage of any other kind of per-

" sonal property is simply the 'lien' mentioned in section

" 3440, and comes within the same category as the fraud-

" ulent sale or transfer of personal property, 'declared

" in that section to be void. Under the statute the re-

" tention of the property by the vendor or mortgagor is

" itself an inherent fraud ; and third persons should not

" be driven into a contest of the issue of 'notice.'
"

Bank of Ukiah v. Gibson, 109 Cal. 201.

"It is claimed by the plaintiff that the code only makes

the sale void during the time the property remained

in the possession of the vendor, and thus subjects it to

seizure during that time, but this is not the correct

construction of the provision of the code. It de-

nounces the transfer as fraudulent and void as against
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" the claims of the creditor, who is such a creditor during

" any of the time the person who made the transfer

" remains in possession. After a transfer which is not

" accompanied by an immediate dehvery and followed

" by an actual and continued change of possession, such

" a transfer being void as to the creditor, he may cause

" the property to be seized in the same manner as he

" might have done had there been no attempted transfer

" by the debtor."

Bigley v. Newman, 53 Cal. page 401.

"A mortgage on personal property is void against the

" creditors of the mortgagor unless it is recorded in the

" same manner as grants of real property. (C. C, Sec.

"2957). This law substitutes the recording of the

" mortgage for the actual delivery and continued change

" 01 possession made essential to effect the transfers in

" other cases by section 3440."

Beamer v. Freeman, 84 Cal., page 556.

"But the chapter of the Civil Code which treats of

" mortgages on personal property, paragraph 2955-2972,

" substitutes the recording of the mortgage for the actual

" delivery and continued change of possession, in case

" of other transfers required by section 3440. The
" purpose of the actual delivery in one case and the re-

" cording registry in the other is to give notice to those

" who would deal with the vendor or mortgagor."

Martin v. Thompson, 63 Cal., page 4.

''The obvious answer to this position is that section

" 3440 of the Civil Code denounces the transfer as fraud-

" ulent and void as against the claims of the creditor, who
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" is such creditor during any of the time that the persons

" who made that transfer remains in possession after

" a transfer which is not accompanied by an immediate

" delivery and followed by an actual and continued

change of possession. Such a transfer being void as to

" the creditor, he may cause the property to be seized in

" the same manner as he might have done had there been

" no attempted transfer by the debtor. (Watson v.

''Rogers, 53 Cal. 401). The law is so written, and

" though it may sometimes seem to work a hardship, the

" court cannot evade its force and effect by an inquiry

" into the consideration paid by the purchaser or the

" good faith of the transaction. (Woods v. Bugby, 29

Cal. 467)."

Brown v. O'Neill, 95 Cal., pages 262-267.

This Mortgage is Void in the State of California

AS Against an Assignee in Insolvency.

In discussing section 3439 C. C, the language of which

is that certain transfers are void against all creditors

of the debtor and their successors in interest and against

any person upon whom the estate of the debtor devolves

in trust for the benefit of others than the debtor, which

language is very similar to the language of section 3440,

the court held as follows

:

"If the transfer in this case should be held void as

" to appellant, it would have to be upon the ground that

" the estate of Menke has devolved upon him in trust

" for the benefit of creditors. The estate of Menke was
" granted to appellant and did not 'devolve upon him

'

" An estate 'devolves' upon another when by operation
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' of law, and without any voluntary act of the pre\ ious

"owner, it passes from one person to another, (Fran-

" cisco V. Aguirre, supra). Our attention is called to

" the cases of Merrill v. HuHburt, 63 Cal. 496; T3eamer

" V. Freeman, 84 Cal. 556, and Brown v. Bank of Napa,

" yy C?}. 547. The cases arc not in point for tho reason

'" that they were all c^^es where the assignee wns a-^ting

'* in insolvency proceedings <';nd the estate devolved upon
*' ihe assignee by operation of law. In the latter case it

'is said: 'We think that ihe assignee in insolvency

" is a person on whom the estate of an insolvent devolves

" in trust for the benefit of others. Such estate devolves

" upon the assignee by operation of law under the stat-

" utes in relation to insolvents in this state.' In the late

'case of Ruggles v. Cannedy, 53 Pac. Rep. 9.16, since

"affirmed by this court (Dec. 2^, 1899), in Bank, 127

" Cal. 290, it is said:

" 'The failure to observe the well defined distinction

" between the powers of the assignee in insolvency who
" thus represents the creditors, and those of an assignee

" for the benefit of creditors who is the representative of

" the assignor, has led to much conflict of authority upon

" this question. In this state it is held that an assignee

" for the benefit of creditors may not maintain such an

" action, but the distinction between such an assignee

" and the assignee in insolvency is clearly pointed out'
"

First National Bank v. Menke, 128 Cal. 103-108.

"The assignee in insolvency of a vendor was a suc-

" cessor in interest 'to his creditor and also one upon
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" whom his estate devolved in trust for the benefit of

" others than himself.'
"

Holmes v. MacClearly, 63 Cal. 493-497.

"The right to the property by force of the law vested

" in the assignee. The law proclaiming him v/ith the

" rights of an owner, with the right to record it and, like

" any other owner, he had a right to proceed to recover

" his specific property, but where converted by another

" to proceed for damages if for its conversion."

Brown v. Bank of Napa, yy Cal. 544-547;

Beamer v. Freeman, 84 Cal. 554.

A TRUSTEE IN BANKRUPTCY UNDER THE UnITED

States bankruptcy act occupies as favorable

status in relation to mortgages as an assignee in

insolvency under the insolvency act of the state

OF California.

By section 70 E of the bankruptcy act it is provided

that the trustee may avoid any transfer by the bankrupt,

of his property, which any creditor of said bankrupt

might have avoided, and may recover the property so

transferred, or its value, from the person to whom it was

transferred, unless he was a bona fide holder for value

prior to the date of the adjudication.

Subdivision 4 of section 70 A provides that the trus-

tee of the estate of a bankrupt, upon his appointment and

qualification * * * shall be vested, by operation of

law, with the title of the bankrupt as of the date he was

adjudged a bankrupt to all (4) property transferred by

him in fraud of his creditors.
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"Subdivision 4. Property Fraudulently Transferred.

" This is the converse of the doctrine that trustees take

" title subject to equities. They also take title to property

" which the bankrupt has fraudulently transferred and
" iii which, therefore, the creditors have equities. The
*' trustee's interest in such property is stronger than was
" that of the creditors in whose stead he stands, for he

" has a title."

Collier on Bankruptcy, 4th Ed., p. 510;

Rug-gles V. Cannedy, 127 Cal. 290-305.

Section 67, subdivision E, of the bankruptcy act,

among- other things, provides as follows : That "all con-

" veyances, transfers or incumbrances of his property

" made by a debtor at any time within four months prior

" to the filing of the petition against him, and while

" insolvent, which are held null and void as against the

" creditors of such debtor by the laws of the state, terri-

" tory or district in which such property is situated, shall

" be deemed null and void under this act, against the

" creditors of such debtor if he be adjudged a bankrupt,"

etc.

"The bankruptcy statute vests in the trustee and au-

" thorizes him to recover property fraudulently trans-

" ferred. A transfer as defined by the act includes the

" sale and every other and dififerent mode of disposing

" of or parting with property or the possession of prop-

" erty, absolutely or conditionally, as a payment, pledge,

" mortgage, gift or security."

Loveland on Bankruptcy, 3d Ed., p. 466, Sec. 157.

"All property transferred by a bankrupt in fraud of

" his creditors vests in the trustee. There is no four
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** months' limitation on this class of transfers. This

" provision includes fraudulent conveyances which are

" so by common law, by statute law, and by any other

" recognized rule of law other than the special provis-

" ions of the bankrupt statute. They are for the most

" part made fraudulent and void by statutes founded

"upon the statute of 13 Elizabeth, Chap. 5, enacted

"in 1570, and perpetuated in 29 Elizabeth, Chap. 5,

"passed in 1587. This statute is merely a legislative

" declaration of the principles of the common law on this

" subject. Tt declared all gifts or conveyances of goods

" and chattels, as well as of lands, and tenements made
" in fraud of creditors to be void as against them.'

" Speaking of this statute, Judge Story observed that it

" has been 'universally adopted in America as the basis

" of our jurisprudence on the subject.' It is not within

" the province of this work, however, to determine what
" conveyances are in fraud of creditors under the va-

" rious statutes and recognized rules of law. The reader

" is referred to general works on that subject.

"An action to recover property fraudulently conveyed

" by the bankrupt must be instituted by the trustee. The
" trustee for this purpose represents the general or un-

" secured creditors. The fraudulent debtor has no right

" to set aside a conveyance made by him in fraud of his

" creditors. It is valid between the parties. By oper-

" ation only of the express terms of the act the right

" zuhich before the adjudication in bankruptcy belonged

" to the creditors was taken from them and given to the

" trustee. When he asserts such rights he claims under

" them and not under the bankrupt. The negligence or
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" refusal of a trustee to bring a suit to set aside such a

" conveyance is not sufficient to entitle a creditor to

" maintain a suit in his own name. The proper remedy
"

iii. such a case is an application to the court to compel

" the trustee to take requisite steps for the full and com-

" plete protection of the rights of his creditors."

Loveland on Bankruptcy, 3d Ed., p. 467, Sec. 158.

There is no doubt that the trustee may set aside con-

veyances or transfers of the property by the bankrupt

where the disposition of the property by the bankrupt

is in fact fraudulent, or is by law declared to be fraud-

ulent and void ; and it is contended in this case that the

transfer of property by a chattel mortgage on property

which is not included in the property described in the

Civil Code as being subject to chattel mortgages, and

where the transfer is not accompanied by an im-

mediate delivery of the property, is in law fraudulent

and therefore void as against creditors, and the lien

of the mortgage may be avoided by the trustee in bank-

ruptcy. The most complete discussion of this subject con-

tained in any decision of the Supreme Court of Cali-

fornia is in the case of Ruggles v. Cannedy, 127 Cal.

290. There it was held that an assignee in insolvency

could avoid a mortgage and that in California the pow-

ers of the assignee in the premises are not limited to

cases of fraud in fact.

Ruggles V. Cannedy, 127 Cal. 290, 305.

The Federal Courts will follow the rulings of the

state court in respect to any cases arising under the

chattel mortgage laws of each state upon property
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therein. There is so much of a local nature entering

into chattel mortgages that the Federal Courts will ac-

cept the settled law of each state as decisive in respect

to any case arising therein.

Etheridge v. Sperry, 139 U. S. 266;

In re Spirley, 7 Am. Bank Rep. 299;

In re Johnson, 116 Fed. 404.

It is apparent that a different rule by reason

of section 3440 should be adopted in the state of

California than other states where the provisions of

such section are not in force.

Decisions of the Federal Courts.

The case of York Manufacturing Co. v. Castle, 201

U. S. 344, 50 Lawyers' Ed. 782, cited by petitioner, is

not decisive of this case, because the facts in that case

ars not the same as the facts in this case. That case

quotes from the law of Ohio in relation to chattel mort-

gages and shows it to be as follows:

'Tn Wilson v. Leslie, 20 Ohio 161, the court was con-

" struing the language of the statute relating to chattel

" mortgages, which declared a mortgage absolutely void

" as against creditors of the mortgagor, and as against

" subsequent purchasers and mortgagees in good faith,

" unless the mortgage or a true copy thereof should be

" deposited forthwith, as directed in the act. The court

" held that the mortgage was not void for lack of filing,

" as between the parties thereto, but that the statute

" only avoided the instrument as to those creditors who,

" between the time of the execution of the mortgage and
" the filing thereof, had taken steps to 'fasten upon the
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" property for the payment of their debts.' As against

" such as had in the interim secured hens by attachment,

" execution, or otherwise, the mortgage would be void.

" When filed with the recorder, the instrument became
'' valid as against all persons except those whose rights

" have attached upon the property before the recording

" of the instrument. See to the same effect Re Shirley,

" 50 C. C. A., 252, 112 Fed. R. 301."

And by analogy, the Supreme Court of the United

States held that the Ohio statute relating to conditional

sales would render an unfiled conditional sale contract in

that state void as to the same classes of creditors who

could avoid an unrecorded chattel mortgage, to-wit,

that such a contract would be void as to creditors who

before its filing had fastened upon the property by some

specific lien.

The case of York Manufacturing Co. v. Castle would

not be applicable to the state of California, because the

Supreme Court of this state in the case of Ruggles v.

Cannedy, 127 Cal. 290, has held differently in constru-

ing its statutes than was held in the state of Ohio, and

this decision would not be applicable in any event where

a mortgage is given upon property which is not mort-

gageable under section 2955, and there was no change

of possession for the reason that Sec. 3440 declares that

such a mortgage is fraudulent and is void as to a large

class of creditors and other persons, which would in-

clude a trustee in bankruptcy.

The case of York Manufacturing Co. v. Castle holds

thai the filing of a petition in bankruptcy does not act

as an attachment or an injunction. Many courts were
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of the opinion that the trustee by virtue of the fiHn^

of the petition in bankruptcy obtained the same rights

as an attaching creditor. This question is disposed of

by the above case, but that is not decisive of this case,

noi is it material thereto.

In re Standard Laundry Co., ii6 Fed. R. 476, 53 C.

C. A. 644. The facts of the above case are not at all

similar to the facts of the case at bar. In the Standard

Laundry case it appeared that the bankrupt had bought

the property subject to the mortgage, which he assumed

and agreed to pay, and thereupon it was held that the

trustee in bankruptcy could not claim the property of

the bankrupt, and at the same time assert the right to

repudiate the agreement under and by virtue of which

the bankrupt obtained title thereto. In that case it was

rightfully held that the trustee of the bankrupt had no

better title than the bankrupt himself, but it seems that

this is the extent to which that case was intended to go,

in view of the other provisions of the bankruptcy act,

and in view of the provisions of Sec. 3440 of the Civil

Code, and the court in that case expressly holds that the

assignee takes the property in the same plight and con-

dition that the bankrupt held it, except where the dispo-

sition of the property by the bankrupt is declared by

law to be fraudident and void, and this language is evi-

dently intended to make exception of such transfers as

are mentioned in section 3440, Civil Code of California,

and is quoted from the case of Veatman v. Savings Inst.,

95 U. S. 764; 24 L. Ed. 589.

The case of Hewitt v. Berlin Machine Works, 104

U. S., page 296, 48 Lawyers' Ed. 986, cited by peti-
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tioner, deals with the statute of the state of New York

in relation to conditional contracts, which declares that

such contracts shall be void under certain conditions

as against subsequent purchasers, pledgees or mort-

gagees in good faith, and the court holds that a trustee

in bankruptcy does not come under that designation.

The case of Thompson v. Fairbanks, 196 U. S. 516,

49 L. Ed. 550, deals with a mortgage which was valid

under the law of the state of Vermont, and where the

mortgagee had taken possession of the property under

his mortgage, and the opinion states that the law of

Vermont upon that subject is as follows:

'Tn Vermont it is held that a mortgage such as the

" one in question is good. The Supreme Court of the

" state has so held in this case, and the authorities to

" that effect are also cited in the opinion of that court.

" And it is also there held that when the mortgagee

" takes possession of after-acquired property, as pro-

" vided for in this mortgage, the lien is good and valid

" ab against every one but attaching or judgment cred-

*' itors prior to the taking of such possession."

And this case holds that the law of the state where

the mortgage was given will govern. They further

decide that under the law of Vermont, where a mort-

gagee takes possession of property under a mortgage

w^ithin four months of the filing of the petition in bank-

ruptcy, that such taking possession does not constitute

a preference, and the rights of the mortgagee will re-

vert to the date of the mortgage. And it is further

stated that "a trustee in bankruptcy does not in such

'' circumstances occupy the same position as a creditor
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" levying' under an execution or by attachment and his

" rights in this exceptional case and for the reasons just

" indicated, are somewhat different from what they are

" generally stated."

The case of Humphrey v. Tatman, 198 U. S. 91, 41

L. Ed. 956, is another case where the mortgagee took

possession of the property, and it was held that the tak-

ing of possession was good as against the trustee in

bankruptcy, so far as the Massachusetts law was con-

cerned. And the Supreme Court held that if

such taking possession was good as against the trustee

under the law of Massachusetts, that such taking of

possession is valid under the present bankruptcy law.

The language of the New York statute under consid-

eration in the case of Stewart v. Piatt, loi U. S. 701, 25

L. Ed. 816, is different from the language of Sec. 3440

C. C. of California in many respects. The mortgage

there under consideration was not declared by the stat-

ute to be fraudulent.

In the case of In re Burnham, 140 Fed. R. 926, the

District Court for the Western District of New York

followed the decision of the Supreme Court of the state

of New York in determining the rights of

creditors under the New York statute, the language

of which statute is not similar to the language of sec-

tion 3440 of the Civil Code 01 the state of California.

The case of In re Ducker, 134 Fed. R., p. 43, decided

by the Circuit Court of Appeals, Sixth Circuit, con-

strues a statute of the state of Kentucky, which reads

as follows: "No deed of trust or mortgage conveying

" a legal or equitable title to real or personal estate
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" shall be valid against a purchaser for a valuable con-

" sideration without notice thereof, or against creditors,

" until such deed shall be acknowledged or proved ac-

" cording to law and lodged for record." And held

that a contract of sale which was not recorded in

accordance with the statute could be avoided by the trus-

tee in bankruptcy on the theory that the trustee repre-

sented all of the creditors. The court states in its

decision that the Supreme Court of the state of Ken-

tucky had never declared that such transactions were

invalid only as to such creditors as had sued out process

and levied upon the property.

In re Ducker, 134 Fed. R., p. 43.

The case of In re Doran, decided by the District Court

for the Western District of Kentucky, on November 10,

1906, deals with the right of a trustee to avoid an un-

recorded mortgage in the state of Kentucky and con-

strues the same Kentucky statute as the case of In re

Ducker above. This case was decided subsequent to

the case of York Manufacturing Co. v~ Castle, 201 U
S. 450, and the district judge states therein, as fol-

lows:

*Tt is vigorously insisted, however, that, while the

" ruling on the Shuster claim in the Ducker case was
" proper upon the facts there presented, as the mortgage
"" there was never recorded at all, yet that the case now
" before us must be ruled by that of York Mfg. Co. v.

** Cassell, 201 U. S. 450, 26 Sup. Ct. 481, 50 L. Ed. —

.

" In that case there was a contest between a seller of

" property upon condition and the trustee of the bank-

*' rupt as to whether the former could remove the prop-
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" erty. The condition had been that the title was not

'' to pass until the price was paid. The price had not

" been paid, and there was an Ohio statute applicable

" to such cases which had been given a construction by
" the courts of that state. Accepting, as it must, the

" construction thus put upon the Ohio statute, the Su-

" preme Court held that as the trustee in the state of

" case then presented stood in the plight and condition

" of the bankrupt, and as the contract as between the

" latter and the conditional seller was good, whether

" recorded or not, it was also good as between the seller

" and the trustee, who pro hac vice stood in the shoes

" of the bankrupt, who alone was claiming, and that un-

" der the construction given the Ohio statute the seller,

" as between him and the trustee, was entitled to take the

" property which had not been paid for ; that is to say,

" as the bankrupt himself could not dispute the contract,

" neither could the trustee, who stood in his place. But

" here the rights of the parties to this contest are the

"rights of innocent creditors which depend upon Ken-
" tucky law, and we must distribute the estate, in great

" measure, as required by the law of that state. * * *

"Nor do we think there is anything in York Mfg.
" Co. V. Cassell to require a different ruling. As already

" pointed out, the rights of the parties in that case de-

" pended upon a statute of Ohio, which the courts of

" that state had construed, and it is easily and fairly

" distinguishable from the one before us. Moreover,

" the question there involved was between two claim-

" ants to certain specific property ; one the seller upon
" condition unfulfilled, and the other the trustee, who.
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" as to the ownership thereof, stood in the shoes of the

" bankrupt. The Supreme Court, following the estab-

" lished construction in Ohio of a statute of that state,

" upheld the title of the seller. * * *

" In the case before us there is a contest among
*' creditors, who do not stand in the plight of the bank-

*' rupt at all, as to their respective rights in the distri-

" bution of the bankrupt's assets, and it is the right and

" duty of the trustee, who here represents all of the cred-

" itors, to see that the law is enforced. He is not now
" the substitute of the bankrupt, and standing as he

" alone would stand, as in the York Mfg. Co. case, but

" it is his duty to stand for the unsecured creditors so

" that there may be a lawful distribution of the assets

" in his hands."

In re Doran, 148 Fed. R., 327, 328, 329, 330.

The case of In re Gracewich sustains the contention

of the trustee herein. In that case Judge Wallace held,

that where a sale was made to a bankrupt in a manner

which was declared to be fraudulent by the law of the

state, that the trustee would have the right to avoid

the sale. In discussing the question he uses the fol-

lowing language:

"These considerations can have no just application to

" a mortgage or other transfer of personal property,

" which, at its inception, was intended by the parties,

*' or presumed by law to be intended, as a fraud upon

" creditors or purchasers. * * * We think that the

" court below erred in viewing the case as one in which

" there had been a valid conditional sale good as against

" creditors. If the sale had been of that character, we
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" think the decision would have been correct; but, be-

" ing a fraudulent one, it was void as to the trustee."

In re Gracewich, 115 Fed. R. 87, 89.

Counsel for petitioner claims that section 3440 C.

C, does not apply to this mortgage because this is "a

mortgage allowed by law." This contention is decided

adversely to petitioner in the case of Ruggles v. Can-

nedy, 127 Cal. 290.

Section 3442 of the Civil Code provides, "in

" all cases arising under section 1227 or under

" the provisions of this title except as otherwise pro-

" vided in section 3440, the question of fraudulent in-

" tent is one of fact and not of law," etc.

This section shows that the mortgages mentioned in

3440, where there is no change of possession are made

fraudulent by law and it is not a question of intention,

so that section 3431 of the C. C. would not apply to this

kind of a mortgage. Section 3431, C. C, which is as

follows, "In the absence of fraud every contract of the

" debtor is valid against all his creditors existing or

" subsisting who have not acquired a lien on the prop-

" erty affecting such contract," would strongly indi-

cate that where a mortgage is declared by law to be

fraudulent in the state of California, that such a mort-

gage would be void as to all of the creditors of the

mortgagor while he remains in possession.

Section 3441 of the C. C, which provides that "a

" creditor can avoid the act or obligation to his debtor

" for fraud only where the fraud obstructs the enforce-

" ment by legal process of his right to take the property

" affected by the transfer or obligation," would apply to
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the facts in this case where the Ocean Park Bank, the

petitioner, and the Southern Cahfornia Supply Co. have

both filed petitions asking for an order requiring the

trustee to pay to them certain money or to deliver to

them certain property, and the petition of the Ocean

Park Bank is based upon a mortgage which is declared

by the law of the state of California to be fraudulent

and therefore void under the conditions existing here.

[See transcript, page 13.]

The case of Williams v. Bogart, 119 Cal., page 80,

cited by petitioner, holds that a creditor may cause the

property to be appropriated to the payment of his debts

only in the modes provided by law and therefore that

the sale under consideration could not be attacked, ex-

cept in legal proceedings for the collection of the credit-

ors' debts.

There can be no question of the right of the trustees

to resist the petition of the creditor, who is attempting

to take property from him or to secure a priority over

other creditors by virtue of a fraudulent mortgage, and

this is a legal proceeding.

In the case of Banning v. Marleau, 10 1 Cal. 238,

the court held that it was necessary to show that the

parties attaching were creditors, and it was not suffi-

cient to merely find that the property was seized under

certain writs of attachment. In any case, it is neces-

sary to show that there were creditors and in this case

the adjudication in bankruptcy and the appointment of

the trustee accomplishes that purpose.

In the case of Perkins v. Maier & Zobelien, cited by

petitioner, the court held that a mortgage on property
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not enumerated in section 2955 was good as against

an assignee of an insolvent, but is pointed out in the

case of First National Bank v. Menke, 128 Cal., page

103, there is a difference between the assignee of the

insolvent and an assignee in insolvency. In the Per-

kins V. Maier case, it was also held that where mort-

gagee took possession of the property before the in-

solvency proceedings were begun, that his rights would

relate back to the date of the mortgage, and in that case

the mortgage was made more than one month before the

petition was filed.

Perkins v. Maier & Zobelien, 133 Cal. 496.

If this court should be of the opinion that the Su-

preme Court of the state of California has not construed

the statutes of California herein mentioned upon the

precise questions here involved, then this court will put

its own construction and interpretation upon the stat-

utes as was done by the Circuit Court of Appeals for

the Sixth Circuit in construing a statute of the state of

Kentucky in the case of In re Ducker, 134 Fed. R. 43,

and by the District Court in the case of In re Doran, 148

Fed. R. ^2y; and this court will determine the right

of a trustee in bankruptcy to avoid a mortgage upon

property not enumerated in section 2955 where there

was no change of possession and also the right of a

trustee in bankruptcy to pass upon the validity of a

prior claim based upon such a mortgage when present-

ed in bankruptcy, under the provisions of section 64 of

the Bankruptcy Act of July i, 1898.

The policy of the state of California in relation to

secret liens is clearly set forth in the case of Ruggles
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V.. Cannedy, 127 Cal. 290, and it is there held that an

assignee in insolvency can avoid a mortg-age. The lan-

guage and reasoning of the court is clear, and while

some of their conclusions as to the effect of filing a pe-

tition in insolvency may be at variance by analogy with

the decision of the Supreme Court of the United States

in the case of York Mfg. Co. v. Castle, still this de-

cision places a construction upon a California statute

which this court will follow. This question is impor-

tant in the administration of bankruptcy estates in the

state of California.

We, therefore, most respectfully request that the or-

der of the District Court be affirmed and that the trus-

tee, respondent herein, recover its costs.

Respectfully submitted,

Shankland & Chandler,

Attorneys for Los Angeles Trust Co., Trustee.
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Argument of the Southern California Supbly

Company in Support of Order of Court allow-

ing Claimant $105.00 as a Prior Claim.

The only specifications of error in relation to this or-

der in the petition to the District Court were ; first, that

the order was not supported by the findings of fact ; and,

second, that petitioner had a mortgage lien on the corn

popper, the subject of said order; and, third, that the

sale of the bankrupt's goods was made in the aggre-

gate without any demand on the part of the Southern

California Supply Company to have the said pop-corn

popper sold separately. [Tr. p. 10.]

First: We submit the question of the sufficiency of

the findings on the facts stated in the referee's order.

[Ti. p. 20.]

Second : There is no evidence in the record showing

that the bankrupt was ever the owner of the pop-corn

popper, and it is, therefore, not necessary to argue the

question of whether the petitioner's mortgage lien cov-

ered this property. It is immaterial whether the corn

popper was delivered before the contract, was signed.

Re Hess, 14 Am. B. Rep. 635;

Pratt V. Hudson River Railroad Co., 31 N. Y. 308.

Third: The referee found [Tr. p. 21] that the Los

Angeles Trust Company as receiver was notified by

the Southern California Supply Company that it was the

owner of the pop-corn popper; that it subsequently no-

tified the trustee of its claim ; that on the day of the sale

it also notified the trustee that it claimed said property

and subsequently when tlie order was entered confirm-
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ing the sale the Southern Cahfornia Supply Company

appeared and protested against the confirmation of the

sale and an order was made confirming the sale.

The case of Re Klapholz, 113 Fed. 1002, cited by

petitioner has no reference to a state of facts such as

those above. In the Klapholz case the opinion of the

court recites that confirmation was made without ob-

jection, and the court had no knowledge that claimant

was asserting a lien. In the matter of the claim of the

Southern California Supply Company the court and

trustee practically followed general order No. XXVIII,

which provides that the trustee may relieve any prop-

erty from conditional contract by paying the balance

due. When the trustee and the court were notified that

the Southern California Supply Company were the own-

ers of the property sold and that it was held by the bank-

rupt under conditional sale contract, the trustee, when

he proceeded to sell the property, in effect assumed the

obligation of the bankrupt to pay the balance due under

the contract. The court will not assume that the trus-

tee acted unlawfully, and wrongfully converted the

property of the Supply Company. The legal presump-

tion is that "official duty has been regularly performed."

The trustee in bankruptcy does not ask for a review

of the decision of the court on this question, and as by

no possibility can the Ocean Park Bank claim any lien

on the property under its mortgage, (for the reason

that it is admitted that title to the property never passed

to the bankrupt) the bank is in no position to object

to the allowance of the claim. There is nothing in the

record to show how much the property included in the



-38-

mortgage realized at the sale. The property included in

the mortgage was not all of the property sold and the

court will assume, in order to sustain the decision of

the District Court and of the referee that there was

sufficient money produced by the sale of the bankrupt's

property with which to pay the prior claim of the South-

ern California Supply Company without resorting to

any moneys received as the proceeds of sale of the mort-

gaged property.


